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I. DEMOCRATIZED TRANSPHOBIA: AN INTRODUCTION
Several states have made headlines during the first few months of 2022 for passing antitransgender legislation. In March, Iowa’s Republican governor, Kim Reynolds, signed House
File 2416 into law banning transgender women and girls from participating on sports teams
consistent with their gender identity at all Iowa schools from kindergarten through college. 1 The
Iowa law states that only “female students, based on their sex may participate in any team, sport,
or athletic event designated as being for females, women, or girls.” 2 Iowa’s ban coincides with
other Republican-led state efforts that make life more difficult for transgender youth. Alabama,
Arizona, Arkansas, Florida, Idaho, Kentucky, Mississippi, Montana, Oklahoma, South Dakota,
Tennessee, Texas, Utah, and West Virginia all enacted similar sports bans in 2021 and 2022. 3
Many state high school athletic associations have promulgated policies as well, which vary from
state to state. 4
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Idaho was the first state to enact restrictive trans athlete legislation, adding it’s House Bill
500 as an amendment to Idaho’s Fairness in Women’s Sports Act. 5 Like Iowa’s, Idaho’s bill
explicitly bans athletes assigned male at birth from competing against cisgender women or girls. 6
If an athlete’s sex assigned at birth is disputed, the law requires that student to provide a
statement from a doctor that confirms their biological sex based on analysis of their reproductive
anatomy, testosterone levels, and genetic makeup. 7
The language in these bills oversimplifies and misrepresents the purported issue. Sex
generally describes one’s assigned categorization at birth as a female or male based on
biological, physiological, reproductive differences. On the other hand, gender more broadly
refers to one’s personal identity. While sex and gender identity often align, meaning that an
individual is cisgender, they may be inconsistent with each other, resulting in someone being
transgender, gender non-binary, gender queer, etc. Thus, requiring transgender student athletes to
participate in sports that align with their sex assigned at birth, rather than those that align with
their gender, forces them into a double bind that can threaten their mental and physical health.
The proponents of these bills do not seem to mind the consequences on transgender youth.
Accordingly, Governor Reynolds’ staff reported that she did not speak with any transgender
students or their families before signing the bill into law, though many cisgender girls were
present at the signing. 8
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Though critics believe that the justification for these bills demonstrates the wanton
prejudice and ignorance that motivated them, proponents argue that their aim is to protect
women and girls and promote fairness. As Governor Reynolds signed Iowa’s ban into law, she
insisted that “[n]o amount of talent, training or effort can make up for the natural physical
advantages males have over females. It’s simply a reality of human biology . . . . Forcing females
to compete against males is the opposite of inclusivity and it’s absolutely unfair.” 9 In fact, after
signing the law at Iowa’s Capitol building, Reynolds declared that it added to the state’s
“impressive legacy of advancing women’s equality.” 10
However, transgender athlete bans create another, far more troubling legacy. These laws
promote discrimination and animus against trans people, increasing the likelihood of violence
against trans youth. Furthermore, prohibiting trans youth from participating in sports that align
with their gender identity alienates children and increases the risk of mental health issues. The
states that have passed anti-trans legislation have exposed themselves to potential litigation, as
these bans implicate Title IX and Equal Protection concerns for K-12 schools and universities.
Moreover, opponents of transgender participation in sports who emphasize the need to protect
cisgender women and girls and promote “fairness” actually endanger women’s equality with
their protectionist, “pedestal” approach, threatening to dampen competition and seriously
damage the legitimacy of women’s sports.
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II. IDENTITY & WOMEN’S SPORTS

To understand the issue of transgender exclusion from athletics, an introduction to gender
identity is required. The LGBTQ+ community represents those people who identify as lesbian,
gay, bisexual, transgender, and queer. The acronym also includes a plus symbol, representing
those who may not fall neatly into one of the enumerated categories, such as non-binary persons,
questioning persons, gender fluid persons, asexual persons, etc. However, LGBTQ+ is not
merely a list of possible sexual orientations. Sexual orientation is distinct from gender identity
and gender expression, all of which are included in the acronym. Sexual orientation reflects
one’s “inherent or immutable enduring emotional, romantic or sexual attraction to other people,”
while gender identity is defined as one’s “innermost concept of self as male, female, a blend of
both or neither.” 11 Therefore, gender expression is the “external appearance of one’s gender
identity,” which one may express “through behavior, clothing, haircut or voice, and which may
or may not conform to socially defined behaviors and characteristics typically associated with
being either masculine or feminine.” 12 A transgender person is someone whose gender identity
and/or gender expression differs from what society expects from the sex they were assigned at
birth. Importantly, being transgender does not determine one’s sexual orientation; one might be
transgender and straight, or transgender and bisexual, for example. 13

Sexual Orientation and Gender Identity Definitions, Human Rights Campaign,
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Children learn about their sex assigned at birth and gender role expectations during the
first few years of their lives. 14 Data indicates that most two-year-olds know whether they are
boys or girls, and most three-year-olds begin to use the pronouns “her” or “him” when referring
to other people. 15 By two or three, children usually have started showing gender non-conforming
behavior—that is, behavior that does not “fit” with the child’s sex assigned at birth. Sex and
gender confusion is common among young children, which may lead to gender non-conforming
behaviors such as cross-dressing before they “sort out” their identities. 16 Even at this young age,
societal actors such as parents, caretakers, schools, and other groups or institutions push children
away from non-conforming behaviors and appearances to gender-conforming ones.
However, people who are transgender or non-binary may feel intense distress due to the
pressure to perform the “correct” gender and the inability to experiment with their identities.
This distress can intensify and last throughout someone’s life, resulting in a clinically significant
experience known as gender dysphoria. 17 Often, it is gender dysphoria that leads one to
transition, a “process by which [] people strive to more closely align their internal knowledge of
gender with its outward appearance.” 18 Transitioning may include a physical transition, where
one undergoes surgical or cosmetic procedures and partakes in other medical interventions such
as hormone therapy. Some may choose to undergo a social transition only, where they change
the way they dress, talk, and act to better align with their gender identities. This usually includes
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changing their names and using their preferred pronouns. 19 Transitioning can be a very
emotionally and physically taxing process. Physically transitioning can also be quite expensive
and is not generally covered by health insurance. 20 However, after or during transitioning,
transgender people may feel gender euphoria, the feeling of being “sound in their gender,
whether socially, physically, or cognitively.” 21
The tendency of society to discourage gender non-conforming behavior affects many
areas of life: romantic relationships, appearance and grooming, hobbies, and extracurricular
activities, including sports. Women were excluded from competing in the male-dominated realm
of athletics for centuries before finally breaking in. Now, amateur and professional athletic teams
and associations generally allow women to compete separately from men, on segregated teams
and in segregated competitions. This staunch segregation based on sex assigned at birth presents
an obvious barrier to transgender athletes who want to continue competing during or after their
transitions. Many wonder whether a transgender woman, someone who was assigned male at
birth, should be allowed to compete against women. Others argue that sports shouldn’t be
segregated by sex in the first place, theoretically eliminating the issue regarding transgender
athletes. 22
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However, integrating sports faces “two social obstacles at the outset.” 23 For one, many
men do not want to integrate and play alongside women. This could be due to traditional gender
notions that women are weaker or that men should avoid physical contact with women.
Moreover, many men may not want to play with women because they fear that integration
threatens the legitimacy of their sport: if women can compete with men, are those men as strong
or as talented as they thought? 24 Arguments for sex segregated sports are often steeped in sexism
and are supported by a culture that rewards and cultivates toxic masculinity, especially in sports.
Sport often celebrates “hegemonic masculinity” 25 and provides an environment for men to freely
exhibit such traditionally masculine behaviors as violence, boasting, shows of strength, and
“locker room talk.” Until recently, only men were allowed to be athletes; women athletes are still
trying to prove themselves in a world that was originally meant to keep them out.
Professor Nancy Leong argues that segregated sports “reflect[] and reinforce[] a binary
view of both sex and gender that is unsupported by science,” communicating that women are
“physically unable to compete against men, even though research indicates considerable
variation among individual athletes from different sports . . . .” 26 Nonetheless, many women do
not want to integrate with men either. 27 They may fear that integration will decrease the number
of opportunities for women and girls, or that women’s teams will cease to exist once men are
allowed to join. 28 Though these concerns are aimed at protecting women’s ability to participate,
they may still be founded in “traditional” beliefs about men’s and women’s roles and abilities

Dana Robinson, A League of Their Own: Do Women Want Sex-Segregated Sports?, 9 J. CONTEMP. LEGAL ISSUES 321,
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that ultimately threaten women’s equality. Others simply may not want to be on teams with men,
an argument Leong responds to by asking, “[H]ow much of that is actually not about not wanting
to play with boys, but not wanting to play with people who don’t treat you as an equal and part
of their team?” 29 For women, regardless of whether sports are integrated or segregated, sexism
remains a pressing concern in athletics.
Keeping sports segregated when women began competing was largely motivated by these
traditional beliefs and the fundamental concept of “inherent difference,” a theory that many
supporters of trans-exclusionary policies apply today. In the 19th century, physicians emphasized
the “inherent differences” between women and men to argue that the sexes were so different that
they could not engage in the same behaviors or activities. 30 These differences, many believed,
meant that men were more capable than women physically and mentally. No matter what skills
women exhibited, many believed keeping men’s and women’s activities separate was
tremendously important. 31 Physicians and scientists at the time were nearly all men; thus, there
was little motivation to debunk myths and oversimplifications about the sexes’ ability. 32
Historically, patriarchy has subsisted due to these assumptions regarding difference. Indeed,
patriarchy succeeds “through its successful habit of passing itself off as nature.” 33

When referring to concerns over sport integration during an interview, Leong stated: “Some of these [concerns]
are totally reasonable, but I think most of them can be worked around—things like, ‘Well what are we gonna do
about locker rooms or in wrestling?’ or ‘Oh my god, isn’t there gonna be a lot of sexual harassment if boys are
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that is actually not about not wanting to play with boys, but not wanting to play with people who don’t treat you
as an equal and part of their team?” Britni de la Cretaz, Pitching Equality: The Argument for Ending Sex-Based
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The notion of inherent difference largely stemmed from the belief that “a woman’s
biology was her destiny.” 34 Experts praised women’s reproductive abilities and their ascribed
roles as caretakers while simultaneously disqualifying women from having the same
opportunities as men because of the perceived weakness associated with motherhood and
pregnancy. Some medical professionals believed that women should reduce “both muscular and
brain labor” during menstruation because it caused women’s reproductive systems to be more
vulnerable. 35 Thought to be more fragile, less energetic, and less mentally robust than men,
women were often encouraged to rest and avoid intellectual and physical strain. 36 Intense
exercises were thought to cause afflictions such as “pelvic disturbances,” “womb irritation,” and
skeletal and muscular damage, which allegedly threatened a woman’s ability to reproduce. 37
Therefore, sports for women were largely out of reach. 38
The second half of the 19th century saw a slight shift during the Victorian era, where
many supported light exercise for women because of its perceived health benefits, especially
reproductive health. 39 Women formed informal athletic clubs for tennis, archery, and croquet. 40
Still, girls were discouraged from doing overly strenuous activities and told to stop participating
by the time they reached adolescence in order to act more “conventionally feminine.” 41
Femininity was emphasized above all else; exercise was accepted so long as it was “kept within
reasonable limits” and “grace and womanly bearing” were not forgotten. 42 As a result, any
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activity that become too competitive or resembled men’s sports was considered improper for
women. Many feared that competing in sports would cause women to appropriate masculine
traits and behaviors and desert their femininity. 43 Some believed women would adopt the
quintessential masculine trait of being sexually attracted to women and become lesbians because
of the sexual promiscuity that supposedly accompanied playing sports. 44 Homophobic
stereotypes and tropes, especially that women athletes are more likely to be gay, persist today.
Women, too, had a role to play in dampening women’s competition. In the 1920s and
1930s, female physical education teachers played a major role in a “concerted and highly
effective campaign against female competition.” 45 Sports for girls were promoted by
emphasizing participation, rather than competition. The philosophy that there would be a “sport
for every girl and every girl in a sport” spread to schools throughout the country, preventing elite
athletes from distinguishing themselves. 46 For example, the idea of interscholastic basketball
competition was heavily opposed by teachers who wanted to avoid creating “a public spectacle”
of girls competing and causing strain or stress for the players. 47 As a result, girls’ participation in
school sports declined, and universities with women’s varsity programs dropped from 22 percent
to 12 percent from 1923–1930. 48 Then, the Great Depression further stifled progress in women’s
sports.
Nonetheless, women’s participation in athletics increased dramatically during and after
World War II. In 1943, Philip Wrigley created the All-American Girls Professional Baseball

ROSALIND ROSENBERG, DIVIDED LINES: AMERICAN WOMEN IN THE TWENTIETH CENTURY, 268 (2008).
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League, the nation’s first formal professional baseball league for women. 49 Golfer Babe
Didrikson Zaharias became the first woman to qualify for a men’s Pro Golf Association
tournament in 1945. 50 In 1950, Katheryn Johnston became the first girl to play Little League
Baseball. 51 From 1948 to 1972, the number of women athletes competing in the Summer
Olympic games increased from 12.67 percent to 21 percent of U.S. athletes. 52 And in 1973,
professional tennis player Billie Jean King founded the Women’s Tennis Association and dealt a
major victory to the Women’s Liberation Movement when she beat Bobby Riggs in the “Battle
of the Sexes” exhibition tennis match. 53
As women’s participation in athletics increased, the pressure for women’s equality
intensified. In 1972, Congress passed Title IX of the Civil Rights Act of 1964 stating that “[n]o
person in the United States shall, on the basis of sex, be excluded from participation in, be denied
the benefits of, or be subjected to discrimination under any education program or activity
receiving Federal financial assistance . . . .” 54 The statute required that educational institutions
receiving public funds must provide equal opportunities for women and men to play sports at all
levels. 55 Though Title IX enforcement efforts were not comprehensive during the first several
years after its passage, women and girls’ participation in athletics increased exponentially.
Before 1972, less than 30,000 women competed in collegiate sports; in 2018, that number was
over 215,000, making up 44 percent of all student athletes. 56 However, women’s teams make up
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54 percent of all NCAA teams at over 10,000, while men’s teams account for 46 percent at just
over 9,000. 57 At the same time, women’s presence in the Summer Olympics has increased from
84 to nearly 300. 58 Women’s professional leagues have also taken off; the WNBA was founded
in 1996, the National Pro Fastpitch softball league in 2004, the Women’s Flat Track Derby
Association in 2004, and the National Women’s Soccer League in 2013. 59
Nonetheless, women athletes still face considerable challenges. Women athletes are often
paid much less than men. Tennis players are the only women athletes that have ranked among
the overall top earners in the past ten years, and women’s tennis stars make comparable amounts
in endorsement earnings as the male stars. 60 Team sports feature the largest pay gaps. In the
WNBA, the top salary was just $117,500 in 2018 compared to $37.4 million in the NBA. 61 Many
of the WNBA players compete overseas in the offseason to supplement their incomes. 62 While
the Boston Red Sox baseball team paid its players $227 million in 2019, the National Pro
Fastpitch softball league had a salary cap of just $175,000. 63 Most of this gap is due to money
made on TV deals and live sports content; in other words, the gap is largely attributable to
differences in revenue. 64 But lack of access to women’s sports on TV only serves to preserve the
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disparity by preventing the establishment of a strong fan base and reinforcing women’s sports
second class status, creating a cycle of lower pay for less attention.
The pay gap cannot be explained away by referencing the difference in revenue that men
versus women bring in, however. The U.S. Women’s National Soccer Team players have
consistently earned less money than the men’s team players, despite being more successful and
generating more revenue than the men’s team over the last several years. 65 In 2016, the women’s
games generated $1.9 million more in revenue than the men’s games. 66 Women’s team players
could only earn a maximum of $4,950 per game, while men’s team players could earn up to
$13,166 per game, a difference of nearly $165,000 for twenty games. 67 Luckily, in February
2022, the U.S. Women’s National Team settled with the U.S. Soccer Federation for $24 million
following their equal pay lawsuit that started in 2016. 68 Though the players had requested $66
million in back pay, the settlement still represents a win for women’s equality, as it ensures that
the men’s and women’s teams will receive equal pay moving forward. 69 Many other athletes
have taken on similar battles for equal pay in the last ten years, 70 yet major pay gaps still persist.
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In addition to unequal pay, women athletes also face pregnancy discrimination. For track
and field athletes, for example, most of their money is earned by signing exclusive sponsorship
deals with one company. These sponsors often accommodate athletes who are injured with time
off; however, women athletes rarely receive that same treatment when they become pregnant. 71
In fact, many of these sponsors do not guarantee women a salary during pregnancy and
maternity, often reducing or stopping payments altogether. 72 This practice by major companies
effectively makes pregnancy “the kiss of death” for a female athlete. 73 Allyson Felix, America’s
most decorated female track and field Olympian, infamously struggled with Nike when it stated
during contract renegotiations that it would pay her 70 percent less if she became a mother. 74
After Nike declined to guarantee that Felix would not be punished if she failed to perform at her
best in the months after she gave birth, she left Nike and signed with Athleta. 75 Athletes can also
lose their health insurance from the United States Olympic Committee and U.S.A. Track & Field
if they’re not finishing at the top of the nation’s most competitive races—two runners, Kara
Goucher and Alysia Montano, lost their insurance when they could not compete at that level
while pregnant. 76

Alysia Montano, Nike Told Me to Dream Crazy, Until I Wanted a Baby, NEW YORK TIMES (May 12, 2019),
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Some women athletes become caught in the fray between a sports system that segregates
based on a gender binary and the reality of diverse human physiology. Many people “have
chromosomes, external sex characteristics, or hormonal imbalances that defy a biologically fixed
classification” of male or female. 77 These people are often called intersex. Intersex South African
runner and Olympic champion, Caster Semenya, has been scrutinized since the 2009 world track
and field championships where she was subjected to “gender verification” testing after officials
grew suspicious of her due to her performance. 78 The testing uncovered that Semenya had
naturally elevated testosterone levels, called hyperandrogenism. 79 Normal testosterone levels for
women range from 0.12 to 1.79 nanomoles per liter, while men’s levels are generally between
7.7 to 29.4 nanomoles per liter. 80
In 2019, the International Association of Athletics Federations (IAAF) promulgated a
regulation that requires women track and field athletes to have blood testosterone levels below 5
nanomoles per liter. 81 Any woman athlete above that mark, including Semenya, must reduce her
levels for a continuous period of six months by taking hormonal contraceptives—otherwise,
those athletes would be considered biologically male by the IAAF for competitive purposes and
could only compete against men. 82 Semenya challenged the regulations, but on May 1, 2019, the
Court of Arbitration for Sport (CAS) upheld them, despite previously suspending the rules for
two years when Indian runner, Dutee Chand, had challenged them after being banned from
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competing as a woman for nearly a year in 2015. 83 The Court ruled that the restrictions are a
“necessary, reasonable proportionate means” to protect the integrity of female competition. 84
Interestingly, the media conversation surrounding Caster Semenya has differed greatly
from the conversation surrounding other dominating women athletes like Olympic swimmer
Katie Ledecky and Olympic gymnast Simon Biles, who are praised for their ability to blow away
their competition (even though Ledecky often receives the comment that she “swims like a
man”). 85 Olympic swimmer Michael Phelps also receives quite different treatment than
Semenya, despite the fact that he too has genetic differences that help him succeed. Phelps’s
body produces half as much lactic acid as other athletes, which affects energy levels and muscle
recovery, and has a larger than average wingspan of 80 inches, even for someone of his height. 86
He is celebrated as the most successful and most decorated Olympian of all time.
Accordingly, the CAS decision upholds policies that target gender nonconforming
women, especially those with stereotypically masculine traits that do not align with Western
standards of femininity. 87 The policies also reinforce racist notions that women of color,
particularly Africans, are more masculine and have higher testosterone, leading to heightened
scrutiny for women athletes from the Global South. 88 Regulations like these present athletes with
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the double bind that defines womanhood: they must be “woman” enough without being too
womanly. As an athlete they must be successful, but not so successful that their gender is called
into question; as a woman they must be feminine and attractive, but not so much that it distracts
from her sport. After all, “the less feminine a woman is deemed, the less authentic she
becomes.” 89 Thus, ultra-successful women athletes are called upon to “prove” their gender,
damaging all women, gender nonconforming or not. Olympic sprinter Willye White once
highlighted this tension between sports and femininity by saying, “A female athlete is always
two different people. A male athlete can be the same all the time.” 90
These rules emphasize that genetic variations are not tolerated in sports only when they
are connected to sex and gender. Such variations are not surveilled in men’s competitions; male
athlete’s physical advantages are sought after and widely celebrated. Certainly, stringent policies
that enforce inflexible boundaries between men’s and women’s sports have dangerous
implications for transgender and non-binary athletes who plainly fail to fit neatly within the
gender binary. Athletes have objected to policies such as IAAF’s gender verification regulations
as violations of their human rights to equality, dignity, and bodily autonomy—policies that ban
transgender athletes from competing violate those same rights.

III. AN ASSAULT ON TRANSGENDER YOUTH
In 2021 and 2022, fifteen states have passed laws that prevent transgender athletes from
participating on school sports teams that align with their gender identity, and many others have
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introduced bills that did not pass. 91 While many of the bills were set to take immediate effect,
enforcement has been erratic and slow in many places, leaving trans students at a confusing
impasse. The plight of University of Pennsylvania swimmer Lia Thomas during her 2021–2022
season presents an apt example of the turmoil many trans athletes are set to face. Thomas has
excelled on the women’s team this year after previously competing on the men’s team, evoking
much controversy in the swimming and sport community. 92 Michael Phelps weighed in, stating
that “sports should be played on an even playing field.” 93 Sixteen anonymous women on Penn’s
own swimming and diving team recently signed a letter submitted to the Ivy League by Olympic
swimming gold medalist, Nancy Hogshead-Makar, opposing Thomas’s participation. 94 Other
teammates accused Thomas of acting entitled and mocking the situation, as she “never asked
[her team] if it was OK . . . . [and] never asked how [they] felt.” 95
The NCAA amended its policy on transgender athletes in January of 2022, calling for the
national governing body of each sport to promulgate a policy that the NCAA would then review
and follow. 96 However, when USA Swimming issued its new transgender policy in February
requiring trans women to prove that they do not have any “competitive advantage . . . and to
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maintain a testosterone level below 5 nanomoles per liter for 36 consecutive months,” the NCAA
declined to implement it for the 2022 winter championships. 97 USA Swimming’s policy would
have made Thomas ineligible to compete; however, Thomas was in compliance with the
NCAA’s previous policy, which was in existence for more than ten years and required a full
calendar year of testosterone suppression for trans women to be eligible. 98
The NCAA’s justification for its policy is that it “preserves opportunity for transgender
student-athletes while balancing fairness, inclusion and safety for all . . . .” 99 However,
transgender athletes like Thomas would be excluded from competing under its new policy,
evoking concerns that such policies fail to offer equal experiences to trans athletes, all while
subjecting them to invasive medical and media scrutiny and stirring controversy amongst their
teams. These concerns intensify in the context of K–12 schools where the athletes will be
younger and more vulnerable.
First, policies that ban transgender athletes from participating on the teams they identify
with have serious implications for children’s mental health and physical safety. One schoolbased survey in Boston, Massachusetts, found that lesbian, gay, bisexual, and transgender youth
are more likely to exhibit symptoms of depression and are twice as likely to have considered
attempting suicide in the last year as straight cisgender youth. 100 Data from Washington, D.C.,
and Boston shows that LGBTQ+ youth were two to three times more likely than their
heterosexual peers to have skipped school in the last month because they felt unsafe there; 31
percent reported being bullied over the last year, compared to 17 percent of heterosexual
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youth. 101 LGBTQ+ students of color face bullying and harassment at a higher rate than white
LGBTQ+ students; 65 percent of Native and Indigenous LGBTQ+ students and over half of
Latinx, Asian American and Pacific Islander, and Black LGBTQ+ students reported feeling
unsafe at school. 102
More specifically, a survey from ten state and nine urban school districts found that just
1.8 percent of high school students identify as transgender. 103 Those students are more likely
than their cisgender peers to report “violence, victimization, substance use, and suicide risk.” 104
Twenty-seven percent of transgender students feel unsafe at school and on the way to/home from
school. Thirty-five percent of trans students reported being bullied at school, and thirty-five
percent reported attempted suicide at least once in the last year. 105 Furthermore, 23.8 percent
reported being forced to have sexual intercourse at some point during their lives compared to 12
percent of cisgender female students and 3.5 percent of cisgender male students, with 26.4
percent of trans students experienced physical dating violence. 106
These statistics reveal several very important things. Firstly, transgender athlete bans
seek to solve a problem that does not exist. Less than 2 percent of high school students identify
as transgender. The percentage of those students who participate in athletics is even lower: a
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2017 Human Rights Campaign Foundation report found that while 68 percent of young people
participate in sports, only 12 percent of trans girls participate. 107 The recent surge in advocacy
surrounding these bans ultimately rests on two incorrect assumptions: that transgender athletes
threaten to overrun women’s athletics and confiscate opportunities, and that transgender athletes
are biological males who will automatically dominate cisgender women’s sports. The fact that
transgender youth account for such a small percentage of overall students indicates that the first
assumption is blatantly incorrect. Moreover, the most basic research efforts would uncover this
truth, hinting that the concern that women athletes will be pushed out of women’s sports by trans
athletes is pretextual. The lack of conclusive research surrounding transgender athletes’
performance indicates that the second assumption is wholly unsupported.
Secondly, transgender and LGBTQ+ youth in general are one of the most vulnerable
populations in the country regarding mental health risks and physical safety risks. Research
supports the theory that the stigma and negative experiences gay and transgender people face
causes trauma that can lead to chronic stress into adulthood. 108 Unfortunately, the
implementation of these policies in schools may have the effect of outing transgender students
against their will. Non-consensual outings can cause severe emotional distress for transgender
people; by calling attention to their identity before they are ready, transgender people will not
have had the chance to come out to friends and family in a way that feels controlled and safe.
This may expose them to physical, verbal, and emotional abuse, potentially leaving them without
a safe place to stay if their family is not supportive.
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Moreover, by banning transgender students from participating in sports that align with
their gender identity, students are forced into a situation where they must choose to either play
on a different team with the gender that does not align with their identity, causing humiliation
and discomfort, or to not play at all. These choices place students at even greater risk by
stripping them of things that are critical for vulnerable youth. Without athletics, transgender
students would be removed from the social circle they’ve built around sports. This means
preventing them from playing with the friends, coaches, and competitors with whom they have
formed bonds. Furthermore, many athletes consider their teams to be an extension of their
family; removing a built-in support group when many transgender athletes may face persecution
and violence from everyone else in their lives, including their actual family, could be
catastrophic. If they choose to play, trans students cannot count on their new teams and coaches
accepting them; in that case, trans students would be in situations where they face isolation or
group abuse. Additionally, trans students who play on the team they do not identify with will
inevitably experience misgendering, potentially leading to further gender dysphoria and mental
health risks. Thus, trans-exclusionary policies deny students equality and offend their dignity, all
while exposing already vulnerable students to potential violence and turmoil.

IV. POSSIBLE LEGAL REMEDIES
Despite the onslaught of anti-trans legislation, transgender students do not have to fight
alone. The ACLU is currently pursuing litigation against several states that have passed antitrans legislation, fighting for federal courts to block their enforcement. 109 State governors in
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Kansas, Louisiana, North Dakota, and South Dakota vetoed the anti-trans bills after they were
passed. 110 President Biden issued Executive Order 13988 on January 20, 2021, as one of his first
acts as president, instructing that all federal agencies with administrative responsibilities
implement sex discrimination policies to review their existing procedures. 111 The Order indicated
Biden’s intent “to prevent and combat discrimination on the basis of gender identity or sexual
orientation, and to fully enforce Title VII and other laws that prohibit discrimination on the basis
of gender identity or sexual orientation.” 112
In June 2021, the Biden administration reversed Trump administration guidance dictating
that transgender students were not protected under federal law. 113 One case exhibits how critical
shifting administrative guidance can be in the fight for civil rights. In G.G. ex rel. Grimm v.
Gloucester County School Board, the Fourth Circuit granted deference to the Department of
Education’s Office for Civil Rights’ reasonable interpretation by holding that a school’s denial of
a transgender student’s access to bathrooms that aligned with his gender identity violated Title
IX. 114 However, the school board appealed to the Supreme Court, which vacated the judgment
and remanded the case back to the Fourth Circuit for consideration in light of the guidance issued
by the Trump era Department of Education and Department of Justice on February 27, 2017. 115
That guidance rescinded Obama Administration guidance directing schools to treat a student’s
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gender identity as their sex for purposes of Title IX, compelling a different outcome in
transgender civil rights cases such as G.G. ex rel. However, the current Department of Education
Secretary Miguel Cardona firmly stated that “LGBTQ+ students have the same rights and
deserve the same protections” in order to live “without fear of harassment, exclusion, and
discrimination . . . .” 116 This new guidance makes clear that public schools are obligated under
Title IX to provide non-discriminatory environments for LBGTQ+ students.
Thus, there is hope for student athletes who challenge these policies in court. Several
recent cases have held that discrimination against trans students constituted sex discrimination
under Title IX and the Equal Protection Clause. 117 Furthermore, the Supreme Court’s recent
decision in Bostock v. Clayton County held that employment discrimination on the basis of sex
included discrimination against individuals for their sexual orientation or gender identity, finally
extending protection for gay and transgender employees and opening the door for future cases to
expand the Court’s interpretation to other federal anti-discrimination laws. 118 Some have even
considered whether college athletes may be considered employees, therefore falling under Title
VII. 119 Though current EEOC guidance and judicial opinions have been inconclusive, it is
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possible that student athletes may eventually qualify as employees, especially considering the
new rules regarding athlete compensation in the form of education-related benefits upheld in
NCAA v. Alston. 120 That issue remains to be seen. Nonetheless, until there is an abundance of
civil rights affirming policies for LGBTQ+ people, they will remain vulnerable to shifts in
political inclinations, Conservative officeholders, and moderate courts.

V. ADDRESSING ARGUMENTS FOR TRANS-EXCLUSIONARY POLICIES
Many supporters of trans-exclusionary athletic policies shape their justifications in terms
of fairness for women. When Iowa Governor Kim Reynolds signed House File 2416 into law,
she said:
Great things happen when women have access to the fair and equal playing field they
deserve. But what would it say about a commitment to this principle if we let actual
playing fields—the courts, fields, rinks, pools and tracks of youth and collegiate sports—
to be tilted in favor of biological males with inherent physical advantages? 121
Proponents of similar laws and policies believe they are necessary to protect cisgender women
from the supposedly unfair advantages that transgender women have as people who were
assigned male at birth and to maintain the merit and integrity of women’s sports. Requirements
that trans women undergo hormone therapy for many months before competing do little to
assuage these fears, 122 as many believe that the inherent advantages of being assigned male at
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birth go beyond testosterone levels to include body composition characteristics such as muscle
mass, weight, and height or wingspan advantages.
However, there is no direct and consistent research that shows that transgender girls and
women have an advantage over cisgender girls and women in competitive athletics. 123 The
perceived advantage of trans women has been overinterpreted by many sports organizations, 124
leading to policies that are based on “indirect, inconsistent” evidence. 125 Some research has
shown that hormone therapy allows transgender women to compete without any athletic
advantages within one year, even without taking testosterone blockers. 126 However, existing
literature is inconclusive regarding whether androgenic hormones such as testosterone should be
the only marker of athletic advantage or whether it a useful marker at all. 127 Some researchers
have argued that “there is no evidence to suggest that endogenous testosterone levels are
predictive of athletic performance (apart from doping),” especially because there is considerable
variation in how different bodies make and respond to testosterone. 128 What’s more, most
transgender people have negative experiences competing in sports, 129 disrupting the perception
that trans athletes automatically dominate.
Interestingly, most anti-trans athletic policies have specific requirements for girls’ and
women’s sports, but not for boys’ and men’s sports. For example, the Iowa law requires that
athletes competing in girls’ sports document that their birth certificates say “female,” while those
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participating in boys’ sports have no such requirement. 130 Similarly, the NCAA’s policy does not
contain an equivalent concern for fairness regarding transgender men athletes. The NCAA does
not require trans men to undergo hormone therapy to compete on men’s teams because of the
assumption that people assigned female at birth are naturally at a disadvantage when competing
against cisgender men. 131 Apparently, few are concerned about the fairness involved when a
trans athlete is at a disadvantage compared to their male competition. If they wanted to protect
women, why would they not want an equal playing field for a trans man, an athlete assigned
female at birth? Therein lies the paradox of the fairness argument.
What’s more, the notion that sports competitions should represent an even playing field
in effect means little more than forbidding cheating and rule breaking. Otherwise, sports have
never prioritized evening out the playing field—if anything, coaches, players, and fans seek
factors that provide their team with an advantage. For example, there are currently 23 players in
the NBA that are 7-feet or taller, and three of the top six tallest players are on the same team, the
Dallas Mavericks. 132 The average height of an NBA player is about 6 foot 5, giving the Dallas
Mavericks a sizeable advantage. In addition to his giant wingspan and low lactic acid production,
swimmer Michael Phelps has double-jointed ankles, shoulders, and elbows, meaning that his
body can bend 15 percent more than his opponents. 133 Olympic gymnast Simone Biles stands at
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just 4 feet 11 inches, allowing her to land difficult tricks more easily than her taller opponents. 134
Olympic archer Brady Ellison has 20/10 vision, meaning he can see double as far as someone
with perfect 20/20. 135 Tennis star Rafael Nadal is one of the rare left-handed players in tennis,
giving him an advantage against opponents who have competed mostly against righties and are
not accustomed to the new angle and different spin. 136
There are countless examples of athletes who have physical advantages that help them
succeed. Those physical advantages are part of what make sports interesting to watch and
exciting to play because they increase the level of competition and encourage continuous
evolution to stay competitive. If we valued an even playing field as much as transgender athlete
bans suggest, sports would be heavily regulated based on height, weight, speed, strength, etc. 137
We would have all the 7-footers play basketball in a league of their own, and all the left-handed
pitchers split up evenly amongst Major League Baseball teams. Moreover, ensuring a completely
even playing field would require that all athletes have access to the same facilities, the same
quality of coaches, the same number of private lessons, and the same access to nutrition and
wellness resources. Yet those differences are generally accepted as well, even in the context of
men’s versus women’s sports, 138 despite the fact that experts suggest those factors make a far
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more significant difference in performance levels than testosterone or chromosomes. 139
Therefore, fairness in sports usually means playing by the rules, not preventing players with
advantages from competing. When transgender women are involved, that focus shifts, suggesting
that the real justification for these rules is rooted in transphobia.
Furthermore, justifications that cite the need to protect women promote the paternalistic
notion that women need to be protected in the first place. Making policies for women based on
the assumption that they want or need protection strips women of their autonomy. In effect,
protectionist policies hurt women by reinforcing gender stereotypes and encouraging the
traditional concept of putting women on a pedestal. The late Justice Ruth Bader Ginsburg once
famously said to those treating the sexes unequally, “the pedestal you put women on is a
cage.” 140 Denying women the ability to choose does nothing more than set them back, especially
when that decision is based on sexist notions of male superiority.
Lastly, by equating performance with biology, trans-exclusionary athletic policies
essentialize women’s experiences and capabilities. Assuming that cisgender women will
automatically be disadvantaged to trans women creates a ceiling for perceptions of women’s
ability and the integrity of women’s sports. The conversations surrounding these policies
promote further conversations of women’s perceived inferiority, upholding men’s superiority in
sport and affirming their place as the highest earners with the best opportunities and experiences.
Lastly, upholding such strict sex segregation in sports moves society closer to upholding strict
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binary sex segregation in other contexts, setting the scene for a social and political environment
that is hostile to transgender and non-binary people.

VI. CONCLUSION
Especially in the K–12 context, trans-exclusionary policies represent a danger to the
health and safety of already vulnerable trans and non-binary children. The justifications for these
policies cannot withstand even the most minor scrutiny, supporting the conclusion that
transphobia and gender panic, as opposed to fairness concerns for women, lie at the heart of
legislative efforts to exclude trans athletes. Lastly, these policies deny an important fact: trans
women are women. All transgender people deserve the dignity, autonomy, and equality that is
their human right. Therefore, trans-exclusionary policies must be rejected as pretextual measures
rooted in transphobia rather than fairness and feminism.
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